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DETAILED ACTION 

Claim Rejections - 35 USC § 112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 81, 83 and 95 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claim 81 recites the limitation "the massaging plate" in line 1 . There is insufficient 
antecedent basis for this limitation in the claim. 

Claim 83 recites the limitation "the massaging plate" in line 1 . There is insufficient 
antecedent basis for this limitation in the claim. 

Claim 95 recites the limitation "the plurality of bristles tufts" in line 7-8. There is 
insufficient antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC §102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another filed in the United States before the invention by the applicant lor patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 2 1 (2) of such treaty in the English language. 

Claims 74, 75, 81, 85-87, 88, 93-96 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Davies (PGPub 20030033680). 
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Davies teaches a toothbrush comprising a body with a handle (3), a head (2) and a neck 
between (4). The head has a rear face, a front face and a side wall between the front and rear 
face. The rear face has an opening therein (9) with a perimeter (figure 14). There is a massaging 
surface (6) having a perimeter that is disposed in the opening such that a perimeter of the 
massaging surface is in contact with the perimeter of the opening (figure 14). There are a 
plurality of cleaning elements (5) extending from the front face. There is a drive mechanism for 
vibrating the massaging surface (paragraph 0006 states that the toothbrush is an oscillating 
electric toothbrush and paragraph 0022 states there is a motor and a power source). 

With regards to claim 75, the head further comprises a bristle carrier on the front face of 
the head with a plurality of bristles being disposed in the bristle carrier (the head is considered to 
be the bristle carrier). 

With regards to claim 81, the massaging surface has at least one raised protrusion (figure 
14, element 6 is the raised protrusion). 

With regards to claim 85, the massaging surface is elongate (figure 14). 

With regards to claim 86, the massaging surface comprises a plurality of projections 
which are formed from an elastomeric material (figure 8 shows a plurality of projections and 
paragraph 0013 teaches elastomeric). 

With regards to claim 87, the projections in figure 9 are generally conical nubs. 

With regards to claim 88, the front face further comprises a plurality of elastomeric 
elements (figure 13, element 6c). 

With regards to claim 93, the perimeter of the openings surrounds the perimeter of the 
elastomeric element (figure 14). 
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With regards to claim 94, the elastomeric element is disposed within the opening such 
that an interface between the perimeter of the elastomeric element and rear face is smooth (figure 
14). 

With regards to claim 95, the toothbrush comprises a body having a handle (3), a head (2) 
and neck (4) there between. The head has a front and rear face and a side wall between the front 
and rear face. There is a plurality of cleaning elements extending from the front face (5) and a 
massaging surface disposed on the head (6). There is a drive mechanism for imparting motion to 
at least a portion of the cleaning elements and to the massaging surface (paragraph 0006 states 
that the toothbrush is an oscillating electric toothbrush). 

With regards to claim 96, the toothbrush comprises a body having a handle (3) a head (2) 
and a neck (4) there between. The head has a front face and rear face wherein the rear face has 
an opening therein (9). The opening has a perimeter and the rear face comprises a first material 
(material of the head). There are a plurality of cleaning elements extending from the front face 
(5, 6). There is a massaging surface (bottom portion of element 6, part that is flush with rear face 
of head) formed on the rear face and being formed of a second material. A portion of the 
cleaning elements are comprised of a second material (elastomeric material) and wherein the first 
material and the second material are different. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

Claims 53, 55-60, 64, 72 and 73 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Himmel (USPN 1125532) in view of Volpenhein (WO 98/18364). 

Himmel teaches a toothbrush with a handle (1) and a head (2) connected by a neck. The 
head has a top face and a bottom face opposite the top face. The top face has a plurality of 
cleaning elements (3) and the bottom face has an opening having a perimeter (4). There is an 
elastomeric element (6) forming a portion of the rear face and having a perimeter (figure 3). The 
elastomeric element perimeter is in contact with the perimeter of the opening. There are a 
plurality of projections (10) extending from the elastomeric element orientated in rows. 

With regards to claim 55, the projections are generally in rows transverse to a 
longitudinal axis of the brush (figure 2). 

With regards to claim 56, the projections are generally in rows parallel with a 
longitudinal axis of the brush (figure 3). 

With regards to claim 57, the projections cover a substantial portion of the bottom face 
(figure 2 and 3). 

With regards to claim 58, the entire plurality of projections are uniform in shape (figures 
2 and 3). 
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With regards to claim 59, the projections are made from a rubber material which is an 
elastomeric material (lines 55-59). 

With regards to claim 60, the projections are nubs (figures 2 and 3). 

With regards to claim 64, a first portion of the plurality of cleaning elements includes 
tufts of bristles. 

With regards to claim 72, the perimeter of the opening surrounds the perimeter of the 
elastomeric element (figure 3). 

With regards to claim 73, the elastomeric element is disposed within the opening such 
that an interface between the perimeter of the elastomeric element and rear face is smooth (figure 
3). 

Himmel teaches all the essential elements of the claimed invention however fails to teach 
that the projections are orientated in staggered rows (claim 1). Volpenhein teaches a toothbrush 
head with staggering rows of projections (figure 2a). At the time the invention was made, it 
would have been obvious to a person of ordinary skill in the art to stagger the rows of projections 
on Himmel' s massaging surface as taught of Volpenhein because Applicant has not disclosed 
that staggering rows provides an advantage, is used for a particular purpose, or solves a stated 
problem. One of ordinary skill in the art, furthermore, would have expected Applicant's 
invention to perform equally well with either the projections taught by Himmel or the claimed 
staggering as taught by Volpenhein because both projections perform the same function of 
massaging a user's gums equally well. Therefore, it would have been obvious to one of ordinary 
skill in the art to modify Himmel with Volpenhein to obtain the invention as specified in claim 1 . 



Application/Control Number: 1 0/825 ,792 Page 7 

Art Unit: 3723 

Claims 54 and 61 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Himmel (USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of 
Wilhoit (USPN 2134934). 

Himmel and Volpenhein teach all the essential elements of the claimed invention 
however fail to teach that the projections are conical nubs. Wilhoit teaches a toothbrush head 
comprising a massaging surface (figures 4). The massaging surface comprises a plurality of 
projections oriented in rows that are generally conical nubs (22). It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to modify the projections of 
Himmel for conical nubs as taught by Wilhoit since the conical shape will allow the massaging 
surface to massage the gums as well as clean the spaces between the teeth (page 1, col. 2, lines 
36-42). 

Claims 62 and 63 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Himmel (USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of 
Maser (USPN 4827551). 

Himmel and Volpenhein teach all the essential elements of the claimed invention 
however fail to teach that the handle comprises a motor (claim 62) and that the motor is 
configured to vibrate the elastomeric element (claim 63). Maser teaches a toothbrush with a 
brush head having a massaging surface (14) and cleaning elements (15) (figure 4). The 
toothbrush is electric and comprises a motor (2). The motor is configured to move the brush 
head. It would have been obvious to one of ordinary skill in the art at the time the invention was 
made to modify the toothbrush of Himmel and Volpenhein so that it is motorized as taught by 
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Maser since a motorized massager and cleaning elements provides maximum stimulation of the 
gums and cleaning of the teeth (col. 1, lines 43-46). 

Claims 65-66 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Himmel (USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of 
Jones (USPN 2117174). 

Himmel and Volpenhein teaches all the essential elements of the claimed invention 
however fails to teach a second portion of the plurality of cleaning elements include elastomeric 
cleaning elements (claim 65) and that the second portion of the plurality of cleaning elements is 
disposed adjacent longitudinal sides of the head (claim 66). Jones teaches a cleaning head with a 
first portion having bristles (12') and a second portion having cleaning elements disposed 
adjacent longitudinal sides of the head (13). It would have been obvious to one of ordinary skill 
in the art at the time the invention was made to modify the front face of Himmel so that is 
comprises elastomeric elements disposed along the sides of the head as taught by Jones so that 
the gums get massaged at the same time the teeth are cleaned. Further the massaging means 
serves as a shield for protecting the gums against the abrasion action of the bristles and for 
protecting the bristles of the brushing element against damage when in use (page 1, col. 1, lines 
12-18). 

Claim 67 is rejected under 35 U.S.C. 103(a) as being unpatentable over Himmel 
(USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of Jones (USPN 
2117174). 

Himmel, Volpenhein and Jones discloses the claimed invention except for styrene- 
ethylene-butadiene-styrene used as the material for the second portion of the plurality of cleaning 
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elements and the elastomeric elements. It would have been obvious to one having ordinary skill 
in the art at the time the invention was made to use styrene-ethylene-butadiene-styrene for the 
cleaning elements and elastomeric element, since it has been held within the general skill of a 
worker in the art to select a known material on the basis of its suitability for the intended use as a 
matter of obvious engineering choice. In re Leshin, 125 USPQ 416. 

Claims 68 and 70 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Himmel (USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of 
Pfleger (USPN D287072). 

Himmel and Volpenhein teaches all the essential elements of the claimed invention 
however fails to teach to that the cleaning elements form a concave profile wherein a first portion 
of the plurality of cleaning elements adjacent to longitudinal sides of the head are taller than a 
second portion of the plurality of cleaning elements which are inboard of the first portion of the 
plurality of cleaning elements (claim 68) and that the second portion of bristles are perpendicular 
to the top face (claim 70). Pfleger teaches a toothbrush with a plurality of bristles wherein the 
bristles form a concave profile. The bristles that are adjacent to the longitudinal sides of the head 
are taller than the bristles located in the middle of the head (figure 3). The bristles in the middle 
of the head are perpendicular to the top face of the brush head. It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to modify the bristles of 
Himmel and Volpenhein so that the bristles form a concave profile as taught by Pfleger so that 
when brushing, the top of the user's teeth can be cleaned by the shorter bristles and the sides of 
the user's teeth can be cleaned by the taller bristles, thus allowing the entire tooth to be cleaned at 
one time. 
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Claim 69 is rejected under 35 U.S.C. 103(a) as being unpatentable over Himmel 
(USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of Carter 
(USPN 1452108). 

Himmel and Volpenhein teaches all the essential elements of the claimed invention 
however fails to teach a first portion of the plurality of cleaning elements angled toward 
longitudinal sides of the head with respect to the top face. Carter teaches a brush head with a 
plurality of bristles that are angled toward longitudinal sides of the head with respect to the top 
face (figure 1, 2 and 4). It would have been obvious to one of ordinary skill in the art at the time 
the invention was made to modify the cleaning elements of Himmel and Volpenhein so that a 
portion of the bristles are angled toward the longitudinal sides of the head as taught by Carter so 
that the soft parts of the oral cavity adjacent to the teeth gets massaged while brushing teeth 
(page 1, line 14-25). 

Claim 71 is rejected under 35 U.S.C. 103(a) as being unpatentable over Himmel 
(USPN 1125532) in view of Volpenhein (WO 98/18364) and further in view of Hohlbein 
(USPN 6442787). 

Himmel and Volpenhein teaches all the essential elements of the claimed invention 
however fails to teach that a first portion of the plurality of cleaning elements are angled toward 
the handle. Hohlbein teaches a toothbrush with a cleaning head wherein a portion of the bristles 
are angled towards the handle. It would have been obvious to one of ordinary skill in the art at 
the time the invention was made to modify a portion of the bristles of Himmel and Volpenhein 
so that they are angled towards the handle as taught by Hohlbein to allow for access to hard-to- 
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reach areas such as the lingual surfaces of the front teeth and behind the rear molars, placing 
more bristles in contact with the outer surface of the front teeth (col. 1, lines 30-35). 

Claims 76-80, 82 and 84 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Davies (PGPub 20030033680) in view of Schutz (USPN 6829801). 

Davies teaches all the essential elements of the claimed invention however fails to teach 
the exact details of the drive mechanism. Davies does teach that the massaging surface has a 
smooth outer surface (figure 14) (claim 80). Schutz teaches a toothbrush with a drive 
mechanism comprising a motor (not shown) and a shaft (4) connected to the motor (claim 76). 
The shaft is disposed in the neck (figure 7) (claim 77 and 82). A portion of the drive mechanism 
is disposed within the head (figure 7, element 5) (claim 78) and the head of the brush covers the 
portion of the drive mechanism disposed in the head (claim 79). A portion of the drive 
mechanism comprises a linking component in the head and the link component extends toward 
the rear face (13, 14) (claim 84). It would have been obvious to one of ordinary skill in the art at 
the time the invention was made to modify the toothbrush of Davies so that it comprises the 
drive mechanism as taught by Schutz since they are equivalent structures known in the art. Both 
references teach an electric toothbrush with a rotating head and therefore, both drive structures 
are equivalent means for rotating a brush head. Thus the substitution for one known element for 
another would have yielded predictable results to one of ordinary skill in the art at the time of the 
invention. 

Claim 83 is rejected under 35 U.S.C. 103(a) as being unpatentable over Davies 
(PGPub 20030033680). 
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Davies teaches all the essential elements of the claimed invention including that the 
massaging element is an elastomeric material (paragraph 0013). Davies however fails to teach 
that the toothbrush head is formed from a polymer selected from the listing in claim 83. It would 
have been obvious to one having ordinary skill in the art at the time the invention was made to 
use one of the polymers listed in claim 83 for the material of the head since it has been held 
within the general skill of a worker in the art to select a known material on the basis of its 
suitability for the intended use as a matter of obvious engineering choice. In re Leshin, 125 
USPQ 416. 

Claim 89 is rejected under 35 U.S.C. 103(a) as being unpatentable over Davies 
(PGPub 20030033680) and further in view of Pfleger (USPN D287072). 

Davies teaches all the essential elements of the claimed invention however fails to teach 
to that the cleaning elements form a concave profile wherein a first portion of the plurality of 
cleaning elements adjacent to longitudinal sides of the head are taller than a second portion of the 
plurality of cleaning elements which are inboard of the first portion of the plurality of cleaning 
elements. Pfleger teaches a toothbrush with a plurality of bristles wherein the bristles form a 
concave profile. The bristles that are adjacent to the longitudinal sides of the head are taller than 
the bristles located in the middle of the head (figure 3). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify the bristles of Davies so 
that the bristles form a concave profile as taught by Pfleger so that when brushing, the top of the 
user's teeth can be cleaned by the shorter bristles and the sides of the user's teeth can be cleaned 
by the taller bristles, thus allowing the entire tooth to be cleaned at one time. 
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Claims 90 and 91 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Davies (PGPub 20030033680) in view of Carter (USPN 1452108). 

Davies teaches all the essential elements of the claimed invention however fails to teach a 
first portion of the plurality of cleaning elements angled toward longitudinal sides of the head 
with respect to the top face (claim 90) and a second portion of bristles located generally 
perpendicular to the top face. Carter teaches a brush head with a plurality of bristles (6) that are 
angled toward longitudinal sides of the head with respect to the top face (figure 1, 2 and 4) and 
bristles that are perpendicular to the top face (5'). It would have been obvious to one of ordinary 
skill in the art at the time the invention was made to modify the cleaning elements of Himmel 
and Volpenhein so that a portion of the bristles are angled toward the longitudinal sides of the 
head as taught by Carter so that the soft parts of the oral cavity adjacent to the teeth gets 
massaged while brushing teeth (page 1, line 14-25). 

Claim 92 is rejected under 35 U.S.C. 103(a) as being unpatentable over Davies 
(PGPub 20030033680) in view of Hohlbein (USPN 6442787). 

Davies teaches all the essential elements of the claimed invention however fails to teach 
that a first portion of the plurality of cleaning elements are angled toward the handle. Hohlbein 
teaches a toothbrush with a cleaning head wherein a portion of the bristles are angled towards the 
handle. It would have been obvious to one of ordinary skill in the art at the time the invention 
was made to modify a portion of the bristles of Davies so that they are angled towards the handle 
as taught by Hohlbein to allow for access to hard-to-reach areas such as the lingual surfaces of 
the front teeth and behind the rear molars, placing more bristles in contact with the outer surface 
of the front teeth (col. 1, lines 30-35). 
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Response to Arguments 

Applicant's arguments with respect to claims 1-52 have been considered but are moot in 
view of the new ground(s) of rejection. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Shay L. Karls whose telephone number is 571-272-1268. The 
examiner can normally be reached on 7:00-4:30 M-W. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Joseph Hail can be reached on 571-272-4485. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Shay L Karls/ 

Primary Examiner, Art Unit 3723 



